Women with Multiple
Sex Partnersin
Commercid Context

The proposed amendments to the “ immoral traffic” legislation
are likely to drive sex work underground. The need isto separate
consensual sex work by adults from the entry of minors and the
inhuman practice of human trafficking.

RAKESH SHUKLA

The National Network of Sex Work-
ersheld apressconferencel in New
Delhi last winter toassert their right
to livelihood?in the context of amend-
ments proposed to the Immoral Traffic
(Prevention) Act, 1956 (ITPA) by the
womenand childdepartment of thegovern-
ment. In an apparently feminist appearing
step one of the amendments proposed is
the prosecution of clients who visit sex
workers:3 The amendment seemsto bein
response to the often-voiced remark asto
“why should the men go scot-free”. The
amendments have been endorsed by the
National Commission of Women. How-
ever, this apparently pro-women proposal
removing discrimination by prosecuting
clients has been perceived as nothing
less than an attack on their livelihood by
sex workers. The amendments were, of
course, formulated and proposed with
no consultation of the personsinvolvedin
sex work.

The lack of consultation does not come
as a surprise as even in a society with a
large number of oppressed categories of
people, sex workers come amost at the
bottom. Almost everyone takes the
holier and high moral ground when it
comes to sex work and combines it with
a refusal to listen to the workers them-
selves on desirable changes in the law
and working conditions.? Things are
changing and the efforts of collectives
and unions of sex workers managed to
get the proposed amendment bill referred
to a standing committee of Parliament.
However, morality has been the dominant
prism through which sex work has been
viewed and the impact of thisisvisible
in the law pertaining to sex work from
the inception to the present proposed
amendments.
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The cliché “prostitution is the oldest
profession” does underscore the fact that
the buying and selling of sexua services
existsinamost all societiesincluding post-
revolutionary ones.®> Whatever may have
been the status of Kautilya's ganikas® or
devdasisor tawaifs, likeamost all spheres
of life, British colonialism and the Victo-
rian mordlity influenced the law as well
asthe socia and moral normswith regard
to prostitution/sex work. Victoriannotions
of the respectable woman/lady having no
sexual desire and the lustful male needing
sex impacted theattitude toward sex work.
This resulted in the enactment of the
ContagiousDiseasesAct, 1868whichmade
testing for venereal diseases mandatory
and required government licensing of sex
workers.” This served the purpose of sup-
plying women free of disease to British
troops. However, concerns in late 19th
century England about youngwomenbeing
led astray into immorality and state sup-
port to “moral vice” led to the repeal of
the legislation.8 However, the binary of
“good” women and sex workers as bad
women and/or helplessvictimsforcedinto
sexwork needingtobesavedremained and
continues to impact the law.

Prostitute/Sex Worker

Sex work, the term being increasingly
used by organisations of women in pros-
titution, itself provokes an outrage across
abroad spectrum from the conservativeto
the progressive and feminist. Sex work or
prostitution is an interesting intersect of
sex, marriage, sexudlity, patriarchy inter-
playing andimpacting notionsof morality,
women’s autonomy and feminism. From
being looked upon as an outcome of
capitalism by Marxists or as an ultimate
degradation of women by radical and
socialist feminists to being asserted as a

right to work is a long journey. In fact,
existential feminism deriving from the
thought of Simone de Beauvoir® takes the
view that prostitution allows women an
avenue of escape from dependency on
men that does not |eave them victims but
has empowered women.1® In Carol
Pateman’ swordsdirected towardstherole
of woman as asex worker. “The man may
think he “has’ her, but his sexual pos-
session is anillusion; it is she who has
him...she will not be “taken”, since she
is being paid”’.1! Equdlity of rights and
freedom between the sexes is desirable,
however, if they are not forthcoming, sex
work can providethewomanwith thekind
of liberty that isimmediate, affirming and
temporally rewarding seems to be the
existential femisnist view.12 The entry of
male, hijra, kothi sex workers into the
already simmering cauldron has made
the situation even more complex of
which the law in India has taken limited
cognisance.13

Immoral Traffic (Prevention) Act

Inadvertently or perhaps intentionally,
as a result of a quirky mind, the law
pertainingto prostitution/sex work enacted
in 1956 wasironically called the Suppres-
sion of Immora Traffic Act (SITA). The
SITA reigned for three decadestill in 1986
the name itself was changed to Immoral
Traffic (Prevention) Act or ITPA.24The
originsaswell asthetitleof thelegislation
itself reflect the conception of sex work
as being synonymouswith trafficking and
its stigmatisation. The legislation was
enacted in pursuance of the ratification by
the government of India of the Interna-
tional Convention for the Suppression of
Traffic in Persons and of the exploitation
of the prostitution of others.1®

Trafficking would be generally under-
stood to mean transporting a person by
the means of the use of threats, force,
coercion, abduction, fraud or deception.16
Thelegidation (ITPA) dealswith actslike
keeping a brothel, soliciting in a public
place, living off the earnings of prostitu-
tion. It does not even have a definition of
trafficking leave aside provisionsto check
it. Yet so deeply is the association of
prostitution with trafficking, that the law
withregard to sex work iscalled prevention
of “immoral traffic’.

In a departure from crimina jurispru-
dence, indicative of stigmatisation of
sex workers, The ITPA has paradoxical
offences like detaining a person “with or
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without hisconsent” inpremiseswheresex
work is carried on!7 or taking a person,
“with or without his consent” for the
purpose of prostitution.® Again, the pro-
visions dealing with raid and rescue
make no distinction between “adults’
and “minors’.1® Ordinarily, a consent or
lack of consent of an adult is the crucial
factor in offenceslike abduction or illegal
confinement which determineswhether an
act is to be dubbed crimind. The age-old
methods of “raid and rescue appear to
have neither worked nor been effective,
besides being violative from a rights
perspective’ 20

The “raid and rescue” approach has to
be seen in the context of anti-trafficking
measures and methods used.?! The meth-
ods used have to be examined from the
point of view of the human rights, dignity,
privacy of identity of persons who have
been trafficked.?? Invariably, the girls/
women “rescued” feel they have been
“arrested”, and have been in fact kept
in confinement and imprisoned. The
issue of trafficking also needs to be seen
in the context of the rights of migrant
workers?3 and theright towork and choice
of employment.24

The role of morality is not confined to
the statute and the working of thelaw with
regard to sex work (ITPA) but impacts
other crucia areas including the funda-
mental rightsto life, liberty, equality, free
movement, residence and shelter of non-
persons like sex workers. Regardless of
ration cards, electricity bills, voters cards
and years of living in a place, they are
denied domicileand their housesdemolis-
hed with impunity.2® The criminal-justice
delivery system is the other major areain
which morality playsavital rolein deny-
ing accessto justice for crimes committed
against prostitutes/sex workers. The law
with regard to assault, grievous hurt, rape
and kidnapping makes no distinction and
is uniformly applicable regardliess of the
identity or profession of the victim/survi-
vor. However, in redlity, non-persons like
sex-workersseemto beroutinely subjected
to beatings and rape without any conse-
quences for the perpetrator.2

Social work organisations like ‘Patita
Sudhar Sangh’ which roughly translates
into “Reform of the Fallen Women
Organisation” with their extremely con-
descending and moralistic view have
been working in the area of sex work for
along time. Similar is the approach of
state interventions with ‘sudhar-ghars —
reform homes — and ‘nari-niketans'.

L ow-paid sewing and embroidery works
whichholdlittleattractionfor sex-workers
seem aspeciality of the scheme of reforms
and rehabilitation offered by these
organisations.

The formation of associations or
organisationsor cooperativesof sex work-
ers themselves marks a major break from
this approach.2’ The journey from the
beginnings in AIDS prevention work
started by the NGOs, 28 the realisation that
peer members from the sex worker com-
munity arethe best activistsfor such work
toarisingawarenessand formation of their
own organisations is an interesting one.
The Durbar Mahila Samanvay Samiti
(DM SC), whichinterestingly now hasmale
sex workers as well in the organisation,
has about 60,000 members in Kolkata.
Similarly, the Sangli experiment, afunded
condom distribution programme leading
to the formation of sex worker coopera-
tivesandthejourney fromVeshya‘'AIDS
Mukabla Parishad (VAMP) to Veshya
‘ANYAY’ (injustice) MukablaParishadis
engaging.

The Future

Total legal prohibition is a demand
enjoying considerable support in society.
International women'’s organisations/coa-
litions aswell asanumber of NGOswork
inthisareawith the perspective of thetotal
outlawing of sex work. Regulation refers
to state control of sex workers through
licensing, prevalent in Germany and
Netherlands and which hasbeen suggested
in Kolkata as apossible route to take. De-
criminisationreferstorepeal of lawsagainst
sexual activity in commercial context and
is an aternative strongly advocated espe-
cialy by some organisations and associa-
tions of sex workers.

Regardless of the view followed, there
is a consensus with regard to trafficking
—and on the entry of minors in the pro-
fession. The difference perhapsliesin the
way to go about prevention of trafficking
and entry of minors. Raid and rescue or
trying to work from within the profession
through gharwalis or “madams’ is being
tried out by organisationslike DMSC and
VAMP with moderate success. In the
context of consent, trafficking and entry
of minors, self-regulation would involve
some sort of self-regulatory boards of sex
workers and their associations rather than
the coercive arm of the law.

The proposed amendment to punish
clients has to be seen in this context. It
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seems to have been formulated without
taking into account the impact this step
will have on the profession. The move is
likely to drivethe profession underground
in order to reduce the chances of the client
being caught by the police. The movewill
result in more unsafe and unhealthy con-
ditions, hindering work on HIV/AIDS
prevention as well.2% Rather than disre-
garding the ongoing debate on efforts to
decriminalise and self-regulate, the need
is to actively involve sex workers in the
move to change the law and separate
consensua sex work by adults from the
entry of minorsand theabominablepractice
of human trafficking. Ell

Email: rakesh.counsel @gmail.com
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